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“Nuclear weapons give no quarter.  Their effects transcend time and place, poisoning the earth 
and deforming its inhabitants for generation upon generation.  They leave us wholly without 
defense, expunge all hope for meaningful survival.  They hold in their sway not just the fate of 
nations but the very meaning of civilization” (General Lee Butler, National Press Club, 
Washington, Feb. 2, 1998).

Is the use and threat of use, of nuclear weapons illegal?   
	The central legal agreement on nuclear weapons is The Treaty on the Non-Proliferation 
of Nuclear Weapons or the “NPT”.  It is a bargain struck in 1968 whereby the then nuclear 
weapons states (1) agreed not to transfer their nuclear weapons to non-nuclear states. In 
return, non-nuclear states agreed not to acquire nuclear weapons. The nuclear weapons states 
further agreed in Article VI of the NPT that they would pursue negotiations on nuclear 
disarmament (2).   
	The legality of the threat and use of nuclear weapons was the subject of an Advisory 
Opinion rendered in 1996 by the International Court of Justice or “ICJ”.  They determined 
that:  
"...the threat or use of nuclear weapons would generally be contrary to the rules 
of international law applicable in armed conflict, and in particular the principles 
and rules of humanitarian law" (Advisory Opinion, July 8, 1996, para. 105(2)E) 
(See note regarding self-defence comments. (3))  

	The Judges advised that  the rules of international humanitarian law apply at all times 
(4). Therefore in using weapons the Court said there are two “cardinal principles”.  The first 
rule is that states cannot make civilians the object of attack and therefore cannot use weapons 
that cannot distinguish between civilian and military targets.  The second rule is that the use of 
weapons “causing unnecessary suffering or uselessly aggravating the suffering of combatants”  is 
prohibited (5). The usage of the weapon must be also proportional to the initial attack and 
must be necessary for effective self-defence.  Weapons must not affect states that are not parties to the conflict.  And the environment must be considered when determining whether 
an action conforms with the principles of necessity and proportionality.  Thus, for all 
practical purposes,  the use and threat of use of nuclear weapons has been declared 
illegal by the Court. (6).  

	The Court also confirmed unanimously that all states must pursue in good faith and 
conclude negotiations for nuclear disarmament  (7). 

Does NATO’s nuclear policy comply with international law?
No, for these reasons:
1) Instead of pursuing negotiations for nuclear disarmament, NATO policy supports 
maintenance of nuclear weapons (8). 
2) NATO’s policy of first use of nuclear weapons is unlawful as such a usage would not be  
proportionate, nor necessary, and it would breach the rules of international law referred to 
above. 
3) NATO’s policy of second use would also breach these rules of international law due to the 
extraordinary effects of nuclear weapons (9).

Does American nuclear policy comply with international law?
No.  1) In breach of their legal obligation to eliminate nuclear weapons, the US government is 
maintaining around 10,000 nuclear weapons (10) and are strongly resisting all proposals for 
negotiations for disarmament. 
2) Worse yet, instead of disarming, the US Nuclear Posture Review (11) proposed 
development of lower-yield nuclear weapons and this is occurring.  These weapons may be 
considered more “usable” and their availability may encourage the military to disregard the 
taboo against nuclear weapons usage (12).  Their effects would be such that their use would 
almost certainly constitute a violation of international law.   
3) The US administration in their Nuclear Posture in fact names particular states the US may 
attack with nuclear weapons.  This is a breach of the Negative Security Assurances or NSAs 
given by all nuclear weapons states (13). These Assurances are promises by the nuclear 
weapons states that they will not target non-nuclear states who adhere to the NPT.  In fact, 
the US has made 4 nuclear threats just within the last ten years (14).
4) And the U.S. Nuclear Posture Review (15) also proposes nuclear use in response to 
chemical or biological weapons or in the event of “surprising military developments”.  Again 
these are breaches of the Negative Security Assurances and clear violations of the international 
humanitarian law. 
5) Finally, the deployment of interceptors under the US Missile Defense plan may encourage 
other states to respond with increases in their nuclear arsenals to overcome these 
interceptors. Therefore the Missile Defense plan encourages states to acquire nuclear weapons 
in breach of their legal obligation under the NPT to negotiate nuclear disarmament.  
			
What is Canada doing with respect to nuclear weapons?
	Canada does not host nuclear weapons and has been a leader in calling for nuclear 
disarmament in multilateral forums. BUT the Government of Canada provides financial, moral, 
political and diplomatic support for the maintenance and possible use of nuclear weapons 
through NATO.  And the government permits port visits by nuclear-armed submarines; allows 
the transit of nuclear-armed aircraft and vessels in Canadian airspace, territory and waters; and 
permits the production and export of components for nuclear-capable delivery systems, such 
as bomber aircraft (16).

What could Canada do to Abolish Nuclear Weapons? 
	Just suppose that Canada took really seriously the threat posed by nuclear weapons 
(17).  Suppose the Government of Canada was to work seriously toward the goal of 
elimination of nuclear weapons.  What could be done?
1.  First, Canada could adopt the diplomatic positions recommended by the Middle Powers 
Initiative.
2.  Second, within NATO, Canada could call for an immediate review of nuclear weapons policy 
to ensure that policy is consistent with international law and compliant with the International 
Court’s Advisory Opinion.  Failing changes in their policy, Canada may need to become only an 
observer in the Nuclear Planning Group, as Iceland has done, or simply withdraw.
3.   And finally, in preparation for the nuclear weapons ban, Canada could begin preliminary 
work with like-minded states to discuss the language proposed in the model Nuclear Weapons 
Convention (18) and begin the technical work necessary for a global verification system.

The final word should go to the author Arundhati Roy: 			

“The nuclear bomb is the most anti-democratic, anti-national, anti-human, outright evil thing that 
man has ever made. If you are religious, then remember that this bomb is Man's challenge to 
God. It's worded quite simply: We have the power to destroy everything that You have created.

“If you're not religious, then look at it this way. This world of ours is four thousand, six hundred 
million years old.   It could end in an afternoon.” (19)

ENDNOTES:
(1)  	Under the Non-Proliferation Treaty, “Nuclear Weapons States” are those states 
possessing nuclear weapons in 1968 when the Treaty was signed.  Those five states promised 
to enter into negotiations to eliminate their nuclear weapons.  The five states are the USA 
(now still possessing 10,650 nuclear weapons), Russia (now with 18,200), France ( holding 350), 
China (holding 400) and Britain (with 200).  Numbers on nuclear weapons are taken from the 
“NRDC: Nuclear Notebook:  Nuclear Pursuits” by  Robert S. Norris and Hans M. Kristensen, 
September/October 2003  pp. 71-72 (vol. 59, no. 05) © 2003 Bulletin of the Atomic Scientists
	Since 1968,  India, Israel and Pakistan have acquired nuclear weapons.  India is thought 
to have 30 - 35 nuclear warheads, Israel may have 75-200 and Pakistan between 24 to 48 
weapons. . (Source:  NRDC: Nuclear Notebook: “India's nuclear forces, 2002",March/April 
2002 pp. 70-72,(vol. 58, no. 02)  “Israeli nuclear forces, 2002, September/October 2002 pp. 73-75, (vol. 58, no. 05) ; “Pakistan’s nuclear forces, 2001, January/February 2002, pp. 70-71, (vol. 
58, no. 01) articles written by Robert S. Norris, William Arkin, Hans M. Kristensen, and Joshua 
Handler and published in the Bulletin of the Atomic Scientists.)  

(2) Article VI of the NPT states:

“Each of the Parties to the Treaty undertakes to pursue negotiations in good faith on 
effective measures relating to cessation of the nuclear arms race at an early date and to 
nuclear disarmament, and on a treaty on general and complete disarmament under strict 
and effective international control.”


(3)  The Court recognized one possible exception to this sweeping declaration of illegality:

"...the Court is led to observe that it cannot reach a definitive conclusion as to the 
legality or illegality of the use of nuclear weapons by a State in an extreme circumstance 
of self-defence, in which its very survival would be at stake". (para. 97).  

Judge Bedjaoui, the President of the Court, stressed this exception could not be interpreted as 
"leaving the door ajar to recognition of the legality of the threat or use of nuclear weapons".  
(para 11, Declaration of President Bedjaoui).  Indeed he added that:

"it would thus be quite foolhardy unhesitatingly to set the survival of a State above all 
other considerations, in particular the survival of mankind itself." (para. 22, Bedjaoui)
.......self-defence - if exercised in extreme circumstances in which the very survival of a 
State is in question - cannot engender a situation in which a State would exonerate itself 
from compliance with the 'intransgressible' norms of international humanitarian law'." 
(para. 22, Bedjaoui)
				
Thus even a situation of extreme self-defence does not constitute an exception to the other 
rules of international law applicable.  Rather, self-defence might, in a rare case, simply provide a 
fact situation that fell within the rules defined by international law.  

(4) Paragraph 105(2)(d) of the Advisory Opinion.

(5) Paragraph 78 of the Advisory Opinion states: 	

“The cardinal principles contained in the texts constituting the fabric of humanitarian aw 
are the following.  The first is aimed at the protection of the civilian population and 
civilian objects and establishes the distinction between combatants and non-combatants; 
States must never make civilians the object of attack and must consequently never use 
weapons that are incapable of distinguishing between civilian and military targets.  
According to the second principle, it is prohibited to cause unnecessary suffering to 
combatants: it is accordingly prohibited to use weapons causing them such harm or 
uselessly aggravating their suffering. In application of that second principle, States do not 
have unlimited freedom of choice of means in the weapons they use........
If an envisaged use of weapons would not meet the requirements of humanitarian law, a 
threat to engage in such use would also be contrary to that law.” (Paragraph 78, 
Advisory Opinion) 

(6)  A summary of the rules established by the UN Charter and the Geneva Conventions which 
govern the use of weapons during war can be found in the article “Statement of International 
Law on Nuclear Weapons” at the website of Lawyers for Social Responsibility: 
  This statement has been approved by over 20 Canadian professors of 
International Law.
	
(7) Paragraph 105(2)(F) of the Advisory Opinion states: “There exists an obligation to pursue in 
good faith and bring to a conclusion negotiations leading to nuclear disarmament in all its 
aspects under strict and effective international control.”  
	
(8)  The Alliance’s Strategic Concept, approved by the Heads of State and Government 
participating in the meeting of the North Atlantic Council in Washington D.C. 
on 23rd and 24th April 1999 states: 
	
46.To protect peace and to prevent war or any kind of coercion, the Alliance will 
maintain for the foreseeable future an appropriate mix of nuclear and conventional 
forces based in Europe and kept up to date where necessary, although at a minimum 
sufficient level. Taking into account the diversity of risks with which the Alliance could 
be faced, it must maintain the forces necessary to ensure credible deterrence and to 
provide a wide range of conventional response options. But the Alliance's conventional 
forces alone cannot ensure credible deterrence. Nuclear weapons make a unique 
contribution in rendering the risks of aggression against the Alliance 
incalculable and unacceptable. Thus, they remain essential to preserve 
peace. (Underlining by this author.)



The most recent Communiqué referring to nuclear weapons is NATO’s Ministerial Meeting of 
the Defence Planning Committee and the Nuclear Planning Group held in Brussels on 6 June 
2002 wherein it states:

    7. We recalled that NATO's sub-strategic nuclear forces have been reduced by over 
85 percent since 1991, and are maintained at the minimum level sufficient to preserve 
peace and stability. In this context, we provided guidance to further adapt NATO's 
dual-capable aircraft posture. We reaffirmed that the fundamental purpose of the 
nuclear forces of the Allies is political: to preserve peace and prevent coercion and any 
kind of war. We continue to place great value on the nuclear forces based in 
Europe and committed to NATO, which provide essential political and military linkage 
between the European and the North American members of the Alliance. (Underlining 
by this author.)

(9) Modern weapons are 30 - 80 times the size of the Hiroshima bomb. The result is that the 
threat of a “nuclear winter” scenario is grave. Carl Sagan and his colleagues have estimated that 
even the use of only 100 of these nuclear weapons would cause such severe fires in cities and 
forests that they would darken the skies and prohibit the germination of crops, causing a 
possible global famine (R.P.Turco, O.B. Toon, T.P. Ackerman, J.B. Pollack, Carl Sagan, “Nuclear 
Winter: Global Consequences of Multiple Nuclear Explosions, SCIENCE, 23 December 1983, 
Vol. 222, No. 4630, at p. 1283.). 
	 Thus in addition to the “prompt fatalities from a global thermonuclear war range from 
a few hundred million to over two million” must be added nuclear winter-related fatalities 
taking us close to the total human population on the planet.  (Carl Sagan, Letters regarding the 
Nuclear Winter Debate, Foreign Affairs, Fall 1986, Vol. 65, #1p. 163. )

(10) What has been the US plan for the use of these weapon?  General Butler, a former head of 
the US Strategic Command, examined all targets in the US war plan in 1991. With respect to 
the situation then he commented: 
“At the conclusion of that exercise I finally came to understand the true meaning 
of MAD, Mutual Assured Destruction....With the possible exception of the Soviet 
nuclear war plan, this was the single most absurd and irresponsible document I had ever 
reviewed. ...I came to fully appreciate the truth that now makes me seem so odd.  And 
that is:  we escaped the Cold War without a nuclear holocaust by some combination of 
skill, luck and divine intervention, and I suspect the latter in greatest proportion.”  
(General Lee Butler’s address to Canadian Network to Abolish Nuclear weapons, 
March 11 1999, Ottawa.) 

(11) This development was proposed in the US Nuclear Posture Review of 8 January 2002, 
excerpts of which can be found online:  
http://www.globalsecurity.org/wmd/library/policy/dod/npr.htm

(12) Nuclear weapons have not been exploded within a war situation since 1945.  The 
proposals for the new lower-yield weapons have been studied by Robert Nelson, a theoretical 
physicist on the research staff at Princeton, who concluded: 
“the use of any nuclear weapon capable of destroying a buried target that is otherwise 
immune to conventional attack will necessarily produce enormous numbers of civilian 
casualties. No earth-burrowing missile can penetrate deep enough into the earth to 
contain an explosion with a nuclear yield even as small as 1 percent of the 15 kiloton 
Hiroshima weapon. The explosion simply blows out a massive crater of radioactive dirt, 
which rains down on the local region with an especially intense and deadly fallout. ( 
Robert W. Nelson, “Low-Yield Earth-Penetrating Nuclear Weapons”,  FAS Public 
Interest Report, The Journal of the Federation of American Scientists, January/February 
2001, Volume 54, Number 1 available online at: 		 



(13)   In order to get the Treaty on the Non-Proliferation of Nuclear Weapons extended in 
1995, the Nuclear Weapons States reaffirmed they would attack with nuclear weapons any 
non-nuclear states parties to the NPT.  The U.S. Government’s declaration stated:
“The United States reaffirms that it will not use nuclear weapons against non-nuclear-weapon States Parties to the Treaty on the Non-Proliferation of Nuclear Weapons 
except in the case of an invasion or any other attack on the United States, its 
territories, its armed forces or other troops, its allies, or a state towards which it has a 
security commitment, carried out or sustained by such a non-nuclear-weapon state in 
association or alliance with a nuclear-weapon state.”

(14)  The reality is that the US and Russia have used threats of nuclear weapons use as a 
political tool for bullying other states. For further information read  “A Chronology of Nuclear 
Threats” published by the Institute for Energy and Environmental Research in Maryland, USA. 
	Also note that Jackie Cabasso, Executive Director, Western States Legal Foundation, in 
a speech entitled ”Nuclear Weapons: Forgotten but not Gone” states that the US has made 4 
nuclear threats in the last ten years:  Libya (April 1996), North Korea (July 1994) and Iraq (1991 
and 1998). (Speech of Feb. 24, 2001online  at their website.) 

(15) This proposal was reaffirmed in the US National Strategy to Combat Weapons of Mass 
Destruction, Dec. 2002
	
(16)   Bill Robinson, “Canada and nuclear weapons: Canadian policies related to, and 
connections to, nuclear weapons”, Project Ploughshares Working Paper 02-5, October 2002.

(17)  Have there in fact been any accidents with nuclear weapons?   Lt. Col. Stanislav Petrov 
came in to work for a shift not his normal assignment in a missile bunker near Moscow in 1983. 
The Soviet plan was that, if they should come under US attack, they would launch an all-out 
nuclear counter-attack. Well just past midnight on Sept. 26th, the computers showed one 
American missile and Petrov was faced with a decision.  Petrov reasoned that they were not 
under attack. Soon faced with 5 incoming missiles Petrov held by his intuition and a full-scale 
nuclear war was averted. (  and  Yuri Vasilyev, “On 
the Brink”,  The Moscow News, Nov. 8, 2004, No. 24, 2004.  
	In January, 1995, the Russians again believed they were under attack.  Having only a 
matter of perhaps 10 minutes to respond, they awoke President Yeltsin and his “nuclear 
briefcase” was activated for emergency use.  Thankfully, with only a minute or two to spare, 
they learned that notice of the launch had been lost in their bureaucracy. The rocket proved to be a U.S. scientific probe, sent up to investigate the northern lights. (Blair, Feiveson and von 
Hippel, “Taking Nuclear Weapons off Hair-Trigger Alert”, Scientific American, Nov. 1997.) 
	These are only two of the most serious of the incidents that have occurred with nuclear 
weapons.  Problems abound in the Russian command due to malfunctioning computer 
equipment, and staff experiencing demoralization due to shorter training periods,  severe 
housing and food shortages all of which has led to an alarming deterioration in their command 
structure.   The Russians continue to fly blind for “There are huge portions of their periphery 
that are unmonitored because their satellites are down, and they’ve lost a number of radar 
sites.”  (Jon Wolfsthal, Carnegie Endowment for International Peace, quoted in “US and Russ 
nukes: still on cold war, hair-trigger alert”, by Scott Peterson, Christian Science Monitor, May 
2004.) 
	Of course, problems occur not just in Russia but around the world.  In Britain, in 1992, 
an inquiry by Ronald Oxburgh, the then MoD chief scientific adviser, found that since 1960 
there had been around 20 mishaps. (Source:  The Guardian, 27 July 2001) 
	And accidents undoubtedly in China, India, Pakistan, and Israel. U.S. records disclose 
roughly one serious nuclear weapons accident every year and many more “incidents”. (Jaya 
Tiwari and Cleve J. Gray, "U.S. Nuclear Weapons Accidents", Center for Defense Information 
online at    See also "Selected 
Accidents Involving Nuclear Weapons,1950-1993," Greenpeace,  and  
“20 Mishaps That Might Have Started Accidental Nuclear War”, by Alan F. Phillips, M.D., 
published by Physicians for Global Survival which can be found at  
http://www.web.net/~cnanw/20mishaps.htm



(18)  The model Nuclear Weapons Convention was drafted by a group of international NGO 
experts and has been deposited within the UN system to encourage discussion on the language 
of the eventual treaty. It can be found online at:    The 
Convention and commentary related thereto can be found in Security and Survival, principal 
authors Merav Datan and Alyn Ware, published by IPPNW, 1999.

(19)  Arundhati Roy, “The End of Imagination”, The Guardian (UK), August 1, 1998.	
	
				
